STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

HI GHLANDS HOVEOWNERS' )
ASSCOCI ATI ON, | NC., )
)
Petitioner, )
)

VS. ) Case No. 06-3946GM
)
DEPARTMENT OF COMMUNI TY )
AFFAI RS and CITY OF WNTER )
SPRI NGS, )
)
Respondent s, )
)
and )
)
KEEW N REAL PROPERTY COWPANY, )
| NC. )
)
| nt ervenor. )
)

FI NAL ORDER

This matter canme before the undersigned on the Cty of
Wnter Springs (Cty's) Renewed Mtion for Sanctions and Keew n
Real Property Conpany, Inc.'s (Keew n's) Renewed Mdtion for
Sanctions, Fees and Costs (Renewed Mdttions). In lieu of a
formal evidentiary hearing, the parties have submtted a

stipulated record. The parties are represented as foll ows.



APPEARANCES

For Petitioner: Harry W Carls, Il1l, Esquire
Taylor & Carls, P.A
850 Concourse Parkway South, Suite 105
Maitland, Florida 32751-6145

For Respondent: Debra S. Babb-Nutcher, Esquire

(Cty) Brown, Garganese, Wiss & D Agresta, P.A
Post O fice Box 2873
Ol ando, Florida 32802-2873

For | ntervenor: M Rebecca Furman, Esquire
Lowndes, Drosdick, Doster,
Kantor & Reed, P. A
Post O fice Box 2809
Ol ando, Florida 32802-2809

STATEMENT OF THE | SSUE

The issue is whether the City and Keewin are entitled to
sanctions under Sections 120.569(2)(e) and 163.3184(12), Florida
Statutes (2006)*.

PRELI M NARY STATEMENT

This matter began on June 12, 2006, when the City adopted a
| arge scal e pl an anmendnent (O di nance No. 2005-29), which
changed the | and use designation on the Future Land Use Map of
the City's Conprehensive Plan (Pl an) on seven vacant parcels of
property totaling 47.27 acres fromIndustrial to Medium Density
Residential (MDR). At that time, the property was subject to a
purchase contract by Keewin, an intervenor in the underlying

case.



After the Departrment of Community Affairs (Departnent)
determ ned that the amendnent was in conpliance, on August 25,
2006, an initial Petition was filed by Petitioner with the
Department chal |l enging the proposed change. That filing was
apparently dism ssed by the Departnent w thout prejudice, and an
Amended Petition for Adm nistrative Hearing (Amended Petition)
was filed on Septenber 25, 2006, chall enging the plan anendnent
on the grounds the new | and use would result in increased
traffic, school overcrowdi ng, inadequate open space and
recreation land and facilities, and reduced industrial zoning,
and it would violate various provisions within Florida
Adm ni strative Code Rule Chapter 9J-5 and Section 163.3177(3)
and (6), Florida Statutes. The Anended Petition was forwarded
by the Departnment to the Division of Adm nistrative Hearings
(DOAH) on Cctober 11, 2006, and was assigned DOAH Case No. 06-
3946GM the underlying case in this matter.

Al t hough the final hearing was originally schedul ed on
February 20 and 21, 2007, Keewin's Mdtion for Expedited Hearing
filed on Cctober 31, 2006, was granted, and the final hearing
was reschedul ed to Novenber 29 and 30, 2006, in Wnter Springs,
Fl ori da.

On Novenber 28, 2006, or the day before the final hearing,

Keewin filed a Mdtion for Sancti ons, Fees and Costs under



Sections 120.569(2), 120.595(1), and 163.3184(12), Florida
Statutes. On the sanme day, and relying on the sane statutes,
the Gty filed a Mdtion for Sanctions Against Petitioner.

After a final hearing on the conpliance issue was
conduct ed, the undersigned entered a Reconmended Order on
January 3, 2007, determi ning that the chall enged plan anmendnent
was in conpliance. In the Recormended Order, the undersigned
denied the Gty and Keewin's request for fees and costs under
Section 120.595(1), Florida Statutes; however, jurisdiction was
reserved for the purpose of allow ng those parties to renew
their requests under Sections 120.569(2)(e) and 163.3184(12),
Florida Statutes, which require resolution by a separate fina
order, within thirty days after the final order was entered by
t he Depart nent.

A Final Order adopting the Recomended Order was entered by
t he Departnment on February 16, 2007. On March 14, 2007, the
City filed its Renewed Mdtion, while Keewin filed its Renewed
Motion on March 16, 2007. On March 22, 2007, Petitioner filed a
Motion to Strike and Response to the two Renewed Mdti ons.

In a status conference conducted on April 20, 2007, the
parties agreed to waive a formal evidentiary hearing and to

submt a stipulated record and proposed final orders. The



original record in the underlying case was filed by the
Department on May 7, 2007.

On May 17, 2007, Petitioner's original counsel filed a
Joint Stipulation for Substitution of Counsel requesting
aut hori zation to withdraw as counsel for Petitioner and to
substitute new counsel. This request was granted by Order dated
May 31, 2007, as anended on June 1, 2007. The latter Order
provi ded that counsel's withdrawal did not relieve himfrom
responsibility for sanctions, if found to be appropriate.

On June 21, 2007, the City and Keewin filed a Joint
Proposed Recommended Order, while Petitioner filed a Proposed
Final Order. Both filings have been consi dered by the
undersigned in the preparation of this Final Oder

On July 19, 2007, Petitioner filed a Response to Requested
Fees and Costs (Response), which objects to the reasonabl eness
of the fees and costs requested by the City and Keew n.
(Pending the outcone of the entitlenent issue in this phase of
the case, the parties were encouraged to informally resolve the
reasonabl eness of the requested attorney's fees if sanctions
were |ater determned to be appropriate.) On July 26, 2007, a
Motion to Strike the Response was filed by the novants. Because
t he ambunt of fees and costs, if warranted, is not before the

undersigned at this juncture, the Response is rendered noot



FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

1. The Highlands is a | arge, naster-planned conmunity
consisting of alnost 1,400 residential units on 550 acres
| ocated just east of Keewin's property within the City in
Sem nol e County, Florida. Petitioner is a not-for-profit
corporation (association) which represents the nenbers of the
H ghl ands. A small er subdivision (WI|dwood) |ies between nuch
of the association's property and Keewi n's property; however,
t he sout hwestern and sout heastern corners of the two properties
abut one anot her.

2. The association owns and mai ntains five parks and
various recreational facilities plus extensive nature trails.
In addition, there is a small network of roads, including
Shepard Road and Sheoah Boul evard, which provide access through
and between the two properties. There is also an elenentary
school, Highlands El ementary School, |ocated just north of the
properties and in which both Keewin's property and the
associ ation are zoned.

3. In late 2005 the Cty began its review of an
application by Keewwn to change the |land use on its property

fromlndustrial to MDR. The MDR classification allows up to



nine dwelling units per acre. No changes to the Plan's text
were proposed. (A conpanion zoni ng change was al so bei ng
considered but is not relevant to the issues here.) If the
change becane effective, a maxi num of 425 town hone units could
be built on the property; however, the applicant represented to
the Gty that it intended to construct only 324 units. A forma
vote for the purpose of transmtting the anendnent to the
Departnment for its initial review was scheduled by the Gty for
February 13, 2006.

4. Based upon information fromits menbers and public
records, Petitioner becane aware of the pending application. At
a neeting of its Board of Directors on January 13, 2006, the
associ ation voted to oppose the application and to hire counse
to represent it inthis matter. According to the mnutes of the
nmeeting, this decision was based upon concerns expressed by
nmenbers concerning potential adverse inpacts to the
association's "recreational anenities, neighborhood roads,
school capacities, and other concerns [not specifically
identified]." The association's counsel was not yet retained or
in attendance at this neeting. The association also scheduled a
nmeeting for all association nenbers at a |ater date to discuss

the ram fications of the proposed | and use change and proj ect.



5. At the January 13, 2006 neeting, Helga R Schwarz,
secretary and nenber of the Board of Directors, was appointed by
the Board of Directors to be its liaison wth outside counsel
and to act as the association representative who would attend
all Cty neetings and speak on behal f of the association at
t hose neetings. (M. Schwarz had been attending City neetings
since early Novenber 2005, when the Gty Planning and Zoni ng
Board first began conducting hearings on the matter.) Pursuant
to that directive, she contacted Cayton & McCulloh, a Maitl and
law firm and authorized it to represent the association at the
February 13, 2006 Gty neeting (when a formal vote woul d be
t aken) and ot her subsequent related matters.

6. Until June 1, 2007, when it was authorized to w thdraw
as counsel, Cayton & MCulloh represented the association in
this matter. On February 7, 2006, or a week before the City
formally voted to transmt the anendnment to the Departnent, the
law firmsent a letter to the Gty outlining in detail its
objections to the | and use (and zoni ng) change. These
obj ections included traffic congestion and overcrowdi ng roads,
overcrowdi ng school s, inadequate open space and recreation
facilities, and negative inpact on property values. Except for
the latter issue, all issues were later included in the

associ ation's Anended Petition filed with the Departnment on



Sept enber 25, 2006. Notwithstanding the association's
objections, the City adopted the amendnent.

7. Upon receipt of the anendnent transmttal package,
whi ch included the association's letter of February 7, 2006, to
the Gty, the Departnent initially expressed sone concerns in
its Objections, Recommendations, and Comments (ORC) report
regarding the lack of a public facilities analysis; school
overcrowdi ng; a lack of data and anal ysis denonstrating the need
for additional MDR | and; land use conpatibility; and
i nconsi stency with certain provisions within the State
Conpr ehensive Plan. (The association's Amended Petition
cont ai ned sone of these same concerns.) After the City provided
further information, however, the Departnent's objections were
satisfied, and the City formally adopted the | and use change on
June 20, 2006. A Departnent staff report dated July 14, 2006,
sumari zes the additional information provided by the Cty. On
August 4, 2006, the Departnent published notice of its intent to
find the plan anendnent in conpliance.

8. Ms. Schwarz then authorized the association's counse
to file a petition challenging the plan amendnent, which was
filed by counsel on August 25, 2006. That pleading is not of
record, and its content and basis for dismssal are unknown.

However, an Anended Petition, also prepared and signed by



counsel, was filed on Septenber 25, 2006, which included the
concerns raised at the January 13, 2006 neeting of the Board of
Directors. (These were also expressed in counsel's letter to
the City dated February 7, 2006.) In addition, the pleading
added three nore issues: a lack of conpatibility between

Keewi n's MDR property and adjoi ning properties, reduced
industrial zoning within the City, and a violation of various
Departnment rul es and governi ng stat utes.

9. An association representative acknow edged that, except
for consulting with its attorney, no nmenber of the association
retai ned or consulted any | and pl anners, engineers, or other
experts in the field prior to the Arended Petition being filed
Al so, the association concedes that it did not contact any City
representatives regarding the proposed anendnent. At a m ni num
however, based on testinony that the association relied on City
"public records"” to verify that an application had been filed by
Keewin, it is reasonable to infer that the association had
access to Keewin's application package that was filed with the
City in late 2005 and docunents of the Gty Planning and Zoning
Board (which apparently recommended deni al of the application).

10. On the other hand, the Gty and Keewi n have not shown
whet her counsel for the association contacted any experts, the

City staff, or Departnment representatives prior to preparing and
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signing the anended pl eading. Likew se, they have not shown
whet her associ ati on counsel reviewed copies of any pertinent
docunents, such as the anendnent transmttal package sent by the
City to the Departnent in February 2006, the Departnent's ORC
report dated April 20, 2006, the supplenental information
provided by the City in response to the ORC, or the final
Departnment staff report issued on July 14, 2006. However, the
Amended Petition refers to the information supplied by the City
in response to the ORC, and the pleading relies upon sone of the
same rules cited in the Departnment's ORC as being potentially
violated. This suggests that at a mninmum before signing the
pl eadi ng counsel reviewed those docunents and nore |ikely than
not had access to Keew n's application and the Planning and
Zoning Board's file.

11. In at least two respects, a reasonable inquiry by
counsel prior to filing the Anrended Petition would have reveal ed
that two issues |acked nerit. First, even though trespass,
vandal i sm and unaut hori zed use of recreational facilities are
briefly nmentioned in the pleading, they are not conpliance
criteria under Section 163.3184(1)(b), Florida Statutes. This
could be easily confirned by a review of the Florida Statutes or
rel evant Departnment rules. However, these concerns were only a

very mnor part of the filing and are not included in the broad

11



all egation entitled "I nadequate Open Space and Recreation Land
and Facilities." See Anended Petition, paragraphs 6.(c) and
8.(c). Second, a review of the information supplied by the Gty
to the Departnent in response to the ORC woul d have reveal ed
that the City is not required to have a |l evel of service
standard in its Plan for school facilities. (See, e.g.,
Fi ndi ngs of Fact 31-37 and 55, Recommended Order, January 3,
2007.) Moreover, the school concurrency requirenents found in
Section 163.3177(12), Florida Statutes, do not becone operative
until Decenber 2008. At the same tine, however, the
Departnment's staff report dated July 14, 2006, indicated that
the map change would result in a "noderate increase in
el ementary school students" by adding 38 new students into
Hi ghl ands El enentary School and cause it to be at "overcapacity"
by 14 students. See Respondent's Exhibit 25, page 3. To this
extent, the allegation concerning school overcrowdi ng was
arguably still a plausible concern when the pleading was filed
12. The final hearing was originally scheduled to be heard
on February 20 and 21, 2007, or approximately five nonths after
the Amended Petition was filed with the Departnent. Keew n
was granted intervenor status on Cctober 23, 2006, and on
Cct ober 31, 2006, it filed a Mdtion for Expedited Hearing under

Section 163.3189(3), Florida Statutes. (That statute provides

12



t hat absent extraordi nary circunstances, upon request by any
party, an expedited hearing nust be held within thirty days of
the filing of the request.) Consistent with that statute, and
over the objection of Petitioner, on Novenber 1, 2006, a Notice
of Hearing was issued rescheduling the final hearing to
Novenber 29, 2006. This neant that Petitioner (and the other
parties) had less than thirty days to retain experts, conduct

di scovery, and prepare for hearing; a part of that tinme was
consunmed by the Thanksgi vi ng hol i days.

13. At hearing, there was evi dence that Petitioner
intended to retain several experts to testify in support of its
allegations if the hearing had been held in | ate February 2007.
This was corroborated by Petitioner's former counsel in a status
conference conducted on Novenber 10, 2006, for the purpose of
schedul i ng an expedi ted di scovery schedule. (An Oder

nmenori al i zing the expedited schedul e was entered on Novenber 13,

2006.) During that conference call, counsel represented that
due to the time constraints — - the hearing was then | ess than
three weeks away - - it would be difficult, if not inpossible,
to secure experts who would be willing to review the rel evant

material and then testify on such short notice.
14. Under the expedited discovery schedule, the parties

were instructed to exchange final witness lists by Novenber 15,
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2006, or five days after the status conference, and to conplete
al | depositions by Novenber 22, 2007, or the day before
Thanksgi vi ng hol i days began. See Order dated Nov. 13, 2006. By
| etter dated Novenber 15, 2006, Petitioner's counsel identified
Harry A. Burns, Jr., as an expert witness on traffic issues
(even though he had not yet been formally retained), and a
nunber of potential fact w tnesses, including the Gty Planner,
two City Conm ssioners, and a nmenber of the Cty Planning and
Zoning Board. (Once the Gty officials were |isted as potenti al
wi tnesses, the Gty imediately filed a Mdtion in Limne and
Motion to Quash the subpoenas issued to those officials.
Apparently, subpoenas were never served.) Counsel also
identified one other potential expert, a |land planner, who
ultimately was not retained, presumably because of tine
constraints. During the abbreviated di scovery peri od,
Petitioner propounded one set of interrogatories to the City
regarding the issues raised in its Arended Petition, and its
counsel deposed the City Pl anner.

15. As it turned out, Petitioner was able to retain only
one expert to testify at the final hearing, M. Burns, a
prof essi onal engineer in Gainesville, Florida, who addressed
only one of the issues (traffic) raised in the Arended Petition.

M. Burns was retained a day before his deposition was taken on

14



Novenber 22, 2007, or one week before the hearing, and as of
that date, he had not done any anal ysis nor fornul ated any
opinions. As the Gty and Keewi n point out, when his deposition
was taken, M. Burns did not have an opinion as to whether the
traffic anal ysis was sufficient, he had not perforned an
anal ysis or devel oped any conclusions related to the traffic
i npact of the map change on the association, he had not
conducted sufficient analysis to support any opinion, and he had
no data to support Petitioner's safety allegations. M. Burns
not ed, however, that if a nodeling and nonitoring study were to
be perforned, which would enable himto determ ne the anount of
traffic accessing association property, he would first need to
pur chase programinformation from Sem nole County (at a cost of
around $10, 000. 00), and then perform an anal ysis that woul d take
a mnimumof thirty days, if not longer, to conplete, or |ong
after the hearing had been concluded. Wether that analysis
woul d have resulted in a different outcone on the traffic issue
is unknown. |f the land planner (identified in the w tness
list) had been retained, the inpact, if any, of her testinony on
the other issues is |ikew se unknown.

16. On Novenber 28, 2006, or the day before the final
hearing, and immedi ately after discovery had been concl uded, the

City and Keewin filed their requests for fees, costs, and
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sanctions. (The City's filing indicates that sanctions were
requested in part because it believed the association's Board of
Directors had not |legally authorized the association to initiate
this matter.) However, as soon as the Anended Petition was
filed on Septenber 25, 2006, the novants shoul d have known t hat
vandal i sm trespass, and unauthorized use of recreationa
facilities were not valid conpliance issues, and that the schoo
concurrency issue had been largely resolved during the
Departnent's initial review process and was no |onger a viable

i ssue. Even so, the City and Keewin waited until the day before
the final hearing to seek sanctions, and they filed no papers
prior to that date seeking to Iimt the evidence, strike the

of fendi ng all egations, or sanction the association and counse
for raising those two issues.

17. As noted above, at the final hearing, Petitioner
presented the testinony of one expert, M. Burns, who addressed
the traffic allegation. It also presented the fact testinony of
Pai ge N. Hi nton, the association president; M. Schwarz; and the
communi ty association's nmanager, Bonnie J. Hinton. Mich of the
|atter three witnesses' testinony was focused on the issue of
whet her the Board of Directors had properly authorized the
association to file a petition, an issue which the Cty and

Keewi n vi gorously pursued for the first tinme during discovery

16



t he week before the final hearing. M. Schwarz also testified
concerning various acts of vandalism and trespassi ng which had
occurred on the association's property during recent years, sone
of which was attributable to persons fromthe adjoining
subdi vi si on, W | dwood; however, these concerns were not relevant
to a conpliance determnation. Finally, Ms. Hi nton, the
president of the Board of Directors, reiterated the Board's
concerns froma |l ay perspective.

18. Petitioner's case was presented through cross-
exam nation of the opposing parties' experts, M. Burns (as to
the traffic issue), lay testinony by its representatives, and
docunentation (Petitioner's Exhibits 1-3, 14, 16-21, 25, and
26). On pages 5 through 10 of their Joint Proposed Recomnmended
Order filed in support of the Renewed Motions, the Gty and
Keewi n have cited at great |length and detail the shortcom ngs in
Petitioner's evidentiary presentation regardi ng each issue
raised in its Amended Petition. As noted in the Recommended
Order in the underlying case, however, except for the issue of
whet her the map change viol ated certain Departnent rules and
Section 163.3177, Florida Statutes, it is sufficient to say that
"[Petitioner] did present sone evidence, albeit mniml in sone

respects, in support of its position.” Hi ghlands Honeowners'

Association, Inc. v. Departnent of Community Affairs et al.,
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2007 Fla. ENV LEXIS 8 at *31, DOAH Case No. 06-3946GM ( DOAH
Jan. 3, 2007). This finding (and all others in the Recommended
Order) was affirnmed by the Departnent in its Final Oder

Hi ghl ands Honmeowners' Association, Inc. v. Departnent of

Comunity Affairs et al., 2007 Fla. ENV LEXIS 7 (Feb. 16, 2007).

19. The evidence does not directly show, nor can it be
inferred, that the association, through its Board of Directors,
or its counsel, filed the objection to the map change to sinply
delay the project, harass the devel oper, increase the cost of
litigation, secure an econom c or conpetitive advantage over
Keewi n, or for any other inproper purpose. Rather, it is fair
to say that the objections |odged in the Amended Petition were
filed in good faith and continued to track in large part the
ori gi nal concerns of the association's residents fromthe outset
— - that a change in | and use and construction of at |east 324
new town homes, and as many as 425, adjacent to the Hi ghl ands
with the associated influx of new residents and vehicles would
lead to i ncreased traffic within the H ghlands, particularly on
Shepard Road and Sheoah Boul evard, overcrowdi ng at the near by
Hi ghl ands El enentary School, and a burden on its open space and
recreational facilities, each of which could, with appropriate
proof, arguably constitute a ground for finding the map change

not in conpliance. Based upon these underlying facts, at |east
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some of the allegations in the Arended Petition represented a
pl ausi ble view of the law at that tine, and it was not
unreasonabl e for counsel to file a pleading challenging the nmap
change based upon the inquiry that he nade. Moreover, the

ci rcunst ances presented here give rise to an inference that the
Amended Petition was filed to advance | egiti mte concerns about
the | and use change, and not for an inproper purpose.

CONCLUSI ONS OF LAW

20. The Division of Admnistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569(2)(e) and 163.3184(12), Florida
St at ut es.

21. In the absence of any evidence that the association
pl ayed any role in drafting the pleading, choosing the
al l egations that were incorporated therein, or otherw se
provi di ng specific instructions to counsel on how to proceed,
sanctions, if appropriate, should |lie against counsel, and not
t he association, especially since counsel began representing the
associ ati on and managi ng the case |ong before the initial
pl eadi ng was fil ed.

22. Section 120.569(2)(e), Florida Statutes, provides as
fol | ows:

(e) Al pleadings, notions, or other papers
filed in the proceedi ng nust be signed by

19



the party, the party's attorney, or the
party's qualified representative. The
signature constitutes a certificate that the
person has read the pleading, notion, or

ot her paper and that, based upon reasonabl e
inquiry, it is not interposed for any

i mproper purposes, such as to harass or to
cause unnecessary delay, or for frivolous
pur pose or needless increase in the cost of
litigation. |[If a pleading, notion, or other
paper is signed in violation of these

requi renents, the presiding officer shal

i npose upon the person who signed it, the
represented party, or both, an appropriate
sanction, which may include an order to pay
the other party or parties the anount of
reasonabl e expenses incurred because of the
filing of the pleading, notion, or other
paper, including a reasonable attorney's

f ee.

23. Under this statute, signatures on pleadings certify
that the signatory (the association's counsel) has read the
docunent and that "based upon reasonable inquiry, it is not

i nterposed for any inproper purpose . "The signature
certifies only that the paper is not interposed for an inproper

purpose.” Mercedes Lighting and Electrical Supply, Inc. v.

State, Departnent of CGeneral Services, et al., 560 So. 2d 272,

277 (Fla. 1st DCA 1990). The statute also authorizes the
undersi gned to i npose an appropriate sanction, including a
reasonabl e attorney's fee, for signatures which are in violation
of this subsection. The Division of Adm nistrative Hearings has
jurisdiction to enter a final order in this type of controversy.

See, e.qg., Procacci Commercial Realty, Inc. v. Departnent of

20



Heal th Rehabilitative Services et al., 690 So. 2d 603, 606 (Fla.

1st DCA 1997).

24. Section 163.3184(12), Florida Statutes, is al nost
identical to the foregoing statute, but it also includes
"econom ¢ advant age" and "conpetitive reasons” as other exanples
of a paper that is interposed for an inproper purpose. Thus, it
shoul d be construed in the sane nmanner as Section 120.569(2)(e),
Fl orida Statutes. ?

25. The proponents of the sanctions (the Cty and Keew n)
have the burden of show ng that the signer of the Anended
Petition | acked reasonable legal justification for doing so.

See, e.q., Friends of Nassau County, Inc. et al. v. Nassau

County et al., 752 So. 2d 42, 51 (Fla. 1st DCA 2000)

26. The focus of a claimunder Sections 120.569(2)(e) and
163.3184(12), Florida Statutes, is whether there was a
reasonably clear legal justification for filing the Arended
Petition, and not on the weakness or strength of the

chal l enger's presentation at final hearing. See, e.g., Rustic

Hlls Phase Il Property Owmers Association v. Oson et al.,

DOAH Case No. 00-4792, Oder Denying Sanctions Under Section

120. 569(2)(e), July 31, 2001. "The key to invoking [sanctions]

is the nature of the conduct of counsel and the parties, and not

the outcone." Mercedes at 276. Thus, the issue is not whether
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Petitioner would ultimately prevail on the nerits of any of its
claims. (Notw thstanding this conclusion, for the purpose of
rendering a conplete history of the case, this Final Oder
contains a nunber of findings relative to that issue.)

27. As has been repeated many tines, an objective standard
is used to determ ne whether a paper was filed for an inproper
pur pose under Section 120.569(2)(e), Florida Statutes. Friends
of Nassau at 51. The determ nation nust be based on an
obj ective evaluation of the circunstances existing at the tine
t he Amended Petition was filed. Thus, the inquiry here is
whet her counsel coul d have reasonably concl uded that a
justiciable controversy existed under pertinent statutes and
Departnent rules. Mercedes at 276. One way to decide this
guestion is to determ ne whether "the pleading . . . was based
on a plausible view of the law" Id.

28. Here, the novants have presented no direct evidence
indicating the type or extent of inquiry nmade by counsel prior
to signing the pleading. However, it can be reasonably inferred
fromthe evidence that counsel reviewed, at a mninum the
application package, the information conpiled by the Cty
Pl anni ng and Zoni ng Board, the Departnent's ORC report, the

suppl enmental information supplied by the Cty, and related rules

and statutes. Based upon the totality of the circunstances, the
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under si gned concludes that it was reasonable for counsel to
conclude that a justiciable controversy existed at |east as to
sone of the issues, that sone of the allegations in the Anended
Petition represented a plausible view of the law, and that he
had reasonably clear justification to proceed. It should be
further noted that the undersi gned has already denied a request
for sanctions under Section 120.595(1), Florida Statutes, on the
ground the Anended Petition was not filed primarily for an

i nproper purpose. Finally, a party seeking sanctions should
give notice pronptly to this tribunal and the offending party
upon di scovering a basis to do so. Mercedes at 277. Here, even
t hough the Gty and Keewi n knew, or should have known, at the
time the Arended Petition was filed that at | east a part of the
school overcrowdi ng i ssue and vandal i snitrespass concerns were
not viable issues to be litigated, they waited until the day
before final hearing to seek sanctions agai nst Petitioner for
rai sing those issues. This delay in seeking sanctions as to

t hose issues also mlitates against granting the Renewed

Motions. See, e.g., Spanish Oaks of Central Florida, LLC v.

Lake Regi on Audubon Society, Inc., 2006 Fla. Div. Adm Hear.

LEXIS 294 @ *48, DOAH Case No. 05-4644F (July 7, 2006).
29. Having failed to show entitlenent to sanctions, the

movants' Renewed Mdtions are deni ed.
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Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the Renewed Mdtions filed by the Gty and
Keewi n are deni ed.

DONE AND ORDERED t his 15th day of August, 2007, in

Tal | ahassee, Leon County, Florida.

%m@@ﬂfww

DONALD R, ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 15th day of August, 2007.

ENDNOTES
1/ Al statutory references are to Florida Statutes (2006).
2/ Both provisions are "ainmed at deterrence, not fee shifting or
conpensating the prevailing party.” Departnent of Health &

Rehabilitative Services v. S. G, 613 So. 2d 1380, 1384 (Fla. 1st
DCA 1993) (quoting Mercedes at 276).

COPI ES FURNI SHED

Harry A. Carls, 111, Esquire

Taylor & Carls, P.A

850 Concourse Parkway South, Suite 105
Maitland, Florida 32751-6145
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Leslie E. Bryson, Esquire

Departnment of Conmmunity Affairs

2555 Shumard Cak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

Debra S. Babb- Nutcher, Esquire

Brown, Barganese, Wiss & D Agresta, P.A
Post O fice Box 2873

Ol ando, Florida 32802-2873

M Rebecca Furman, Esquire

Lowndes, Drosdick, Doster,
Kantor & Reed, P. A

Post O fice Box 2809

Ol ando, Florida 32802-2809

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are conmenced by filing one copy of
a notice of appeal with the Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal in the
Appel late District where the party resides. The notice of appeal
must be filed within 30 days of rendition of the order to be

revi ewed.

25



